Protecting Public and Community Assets

Cliff Mills

It is currently not possible to protect public or community assets
in a corporate entity (apart from a charity), so that they are safe
and can remain committed to a social purpose.

There are strong reasons why this situation should be
addressed, one reason being the need to provide an appropriate
corporate vehicle for delivering public services and for new
social enterprises.

The situation can be addressed by limited change to
legislation covering industrial and provident societies. In the
Parliamentary debates on the Industrial and Provident Societies
Act 2002, the Government expressed support for achieving this
objective.

Introduction

It is a little known fact, but it is not possible in English law to
put assets into a corporate entity, and to leave them there in
the certain knowledge that they will remain committed to their
original purpose (unless it is a charity or complex trust
arrangements are used).

What this means in practice is that if there is a desire to
transfer public or community assets into a new body, or if two
or three people wish to donate funds to launch a social
enterprise, there can be no certainty that the members in the
future will not simply help themselves to those assets.

Does this matter? Can it be changed? If it can be, what are
the issues involved?

Does it matter?
| believe it does, for moral, social and political reasons.

First of all the moral argument. The building society
movement, like other parts of the mutual movement which

developed in the late eighteenth and early nineteenth
centuries, started as a self-help movement to enable ordinary
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people to have access to benefits not otherwise available to
them.

By the last quarter of the twentieth century, for commercial
reasons a number of building societies felt the need to
transform themseives into a different type of corporate
structure, namely a public limited company with private
shareholders. This resulted in a distribution of the surplus
assets accumulated over many decades, and produced
“windfall” profits for those who happened to be members at
the time.

Those who had traded with the building societies over
previous generations had not done so with the intention of
benefiting the generation in charge in the late twentieth
century. They brought their trade to the society as part of a
self-help initiative for their own benefit which would help
others in the future.

The result of the ‘demutualisation’ of building societies was
to change an organisation trading for the benefit of its
members (savers and borrowers) and the wider community
including future generations, to one trading for the benefit of
investors (the shareholders for the time being).

There is a moral argument that the intentions of the surplus
generated from the trade of former members should have
been retained for the benefit of others, and should not have
been given away to a particular group of members as a
windfall profit. The very term ‘windfall profit' accurately
denotes something unexpected and unearned.

Turning to the social argument, the growing Social
Enterprise Movement needs some form of legal structure
which will ensure that at some time in the future, successful
social enterprises will not produce windfall profits for
investors. Indeed to encourage the start up and growth of
such organisations, it would help to attract and reassure
stakeholders in new social enterprises if they could be sure
that their contribution (whatever form it takes) is locked in and
will benefit the community in perpetuity.

The encouragement of the development of new social -
enterprises is an important priority, and a pressing need to
assist in delivering the Government’s objectives in a number
of areas such as childcare.
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Turning finally to the political argument, one of the most
important issues facing the Government at present concerns
the appropriate mechanism for delivering public services. In
the UK we have moved from transport and utility services
owned by private enterprise, through nationalisation to state-
owned and controlled services; and then back again in a
number of areas to privately-owned services with a state-
appointed regulator. The latter has not been an overwhelming
success, and there are those who believe that further
transition is necessary. A move to a community-based form of
ownership is one possibility.

In those areas where privatisation has not already taken
place on the same basis (eg health) alternative approaches
are actively being explored.

Whether in the context of services which are still owned
and controlled by the state, or those recently privatised, there
remains an unanswered question about the most appropriate
body for owning public or community assets. Proper
protection is needed to ensure that such assets can be held
in a way that they remain committed to serving the community
and safe from predators. This cannot currently be achieved.

It therefore does matter, for moral, social and political
reasons that an appropriate legal form does not exist to
achieve this. Can the situation be changed?

Can the situation be changed?

The precise nature of the probiem to be addressed needs to
be explained. It is helpful to start by looking at the normal
form of ownership of businesses, namely the limited company
model.

A company is owned by its shareholders, and normally the
owner of a share, as well as having an entitlement to a
dividend from the trade of the company, owns through the
shareholding an underlying proportionate share in the net
assets of the business. It may be possible for the shareholder
to sell their stake for a value equivalent to a proportionate
value of the net assets (if there is a market in such shares).
Alternatively, it is possible for the shareholders as a body to
sell assets and distribute the proceeds to themselves, or to
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sell the entire business and assets to a purchaser, and having
turned the assets of the company into cash, to wind up the
company and pay back to themselves the entire value of the
company pro rata their shareholding.

The success of companies as the vehicle for owning
businesses is due in no small part to this ability for investors
to realise their profits. The flexibility for shareholders to
realise their investment is an important feature of the
company model, and clearly one of the incentives for
investment. In this respect, the company model is
diametrically opposed to the objective we are seeking to
achieve, namely the desire to prevent the sale of assets and
the transfer of value into the hands of investors.

It is of course possible to protect assets and create a legal
form which is effectively protected against predatory
interests — charity law provides this opportunity. However,
charity law is restricted to organisations which are operating
for charitable purposes, a term which is relatively narrow
(mainly the relief of financial hardship, the advancement of
education or the advancement of religion). Whilst there are
some public services or social enterprises which can operate
as charities, there are many which cannot. Furthermore, the
statutory framework which has been established for charities
is often inappropriate for many such businesses, and it seems
unlikely that charity law provides the answer to the problem.
Other forms of trust based mechanism are complex and both
costly and difficult to set up. They do not meet the need for a
simple, inexpensive corporate form which achieves the
community benefit purpose without being part of more
elaborate arrangements.

What are the alternative corporate forms to companies?

| have referred to building societies already, and mentioned
that the building society movement was part of the mutual
movement which developed in the eighteenth and nineteenth
centuries. Building societies have their own separate
legislation which governs those businesses set up to operate
in this particular field.

The other form of corporate entity which is generally
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